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INTRODUCTION
On January 1, 2011, California Code

of Civil Procedure §580e was enacled as an

addiion to existing Anti-Deficiency laws, protect-
ing borrowers from deficiencies that oceur os

a resull of shorl sales of certain Iypes of real
properly  Seclion 580e was laler amended
onJuly 15, 2011 as an “urgency slatule” 1o
loke immediaie effect and 1o expand the anli-
deliciency proteclions for owners of distressed

residential real properlies.

APPLICABILITY TO SUBORDINATE LOANS

The first major change fo the slalute as

amended is an expansion of coverage lo include
“all loans on o home, nol simply the firsl note *

The current language has been changed from
covering a “first deed of Irust or first mertgage” 1o
a nole “secured solely by o deed of Irust or mon-
goge * Under the original slatule, borrowers wera
profected vis<rvis their firsl morigages bul were
axposad to liability for second or subseguent morl-
geges of HELOCs. The comments 1o the legiskalive

hisiory clearly indicate that The slalute will apply 1o

NTINUED ON PAGTL |5

—

ATTORNEY SERVICES

Providing outstanding service since 1985

Miles Bauer Bergstrom & Winters, LLP is a full-service creditor law firm specializing in loan default matters in
Arizona, California and Nevada. We have offices located in Santa Ana, California and Henderson, Nevada. We
are a team of specialized litigators and professionals protecting our clients’ valuable interests. We offer quality
legal assistance and trustee services that enable you to administer the entire default management process, and
more. We provide these comprehensive default services under the same roof. This eliminates time delays,
which can occur when sending out separate referrals for foreclosure, bankruptcy, eviction or civil litigation
matters on the same loan. Our areas of practice can effectively operate individually, or combined with any of
the other areas. You have the option of using one or all of our services, depending on your individual needs.

CALIFORNIA OFFICE
1231 E. Dyer Road, Suite 100
Santa Ana, CA 92705
Phone (714) 481-9100
Fax (714)481-9141

)

MILES, BAUER, BERGSTROM

“ol ' it ]

& WINTERS, LLP

www.mileslegal.com

NEVADA OFFICE
2200 Paseo Verde Pkwy, Suite 250
Henderson, NV 89052
Phone (702) 369-5960
Fax (702) 369-4955

FALL 2011



“all loans on a home,” nat ust @ first morigage

WAIVER

The crginal language of §580s left cpen
the quesiion of the validity of any purported waiver.
Il left unaddressed, lenders weuld undeubledly
include @ waiver in the conlraclual language of thair
morlgage agreemenls  The legislalure closed that
door with authority when it amended the current
version of §580e lo include the verbiage thal “[a]ny
purporled waiver” of §580e is void, whelher in ad-

vance of, or subsequent to, arigination of the loan

PROPERTY TYPE AND LOAN SIZE

In the vast majorily of cases §580e will ap-
ply only to residenlial real property of four units or
less However, a commercial loan made 16 a bar-
rower who is an individual or a Irust, if that loan is
secured by a dwelling of 1-4 unils itself or as parl
of the collaleral package, appears la be subject 1o
§580e if the lender should agree 1o a shor sale.
While Ihere is no slalulory longuage indicaling

that a second home or renlal property would or
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would nol be covered by §580e, the legislalive
commenlis evince a desire fo promole shorl sales
ol properlies beyond just the primary residence
The statulory language stales that no defi-
ciency judgment shall be requested or rendered
for “eny deficiency upon a note.” Use of the word
‘any” clearly meons all loan sizes as he legisla-
lure could have limiled loan amounts by dallar
amount or by making the statute applicabls only to
conforming loans. Moreover, an inlerpreiation that
the benefits the legislature sought 1o beslow upon
borrowers, lenders, and the community should
exclude those who live in mare expensive homes

[with larger loan amounts) is untencble.

EFFECT OF SHORT SALE

Wilh the addition of 580e, the elfect of o
short sale consenled 1o by the lender is eflectivaly,
lhe same as if there was a nonudicial foreclosure
Under 580d, there is no right o a deficiency alter
nonjudicial foreclosure.  Similarly, now under 508,
no deliciency shall le against the borrower after
a shorl sale thal was consenled 1o by the lender,
However, in cases in which the loan is cresscallal
eralized with olher properties, a lender may nel be
precluded from pursuing the other collateral

Further, 580e will alsa not absalve guaran-
lors from liability for the shorlfall - Assuming the
lender has a valid guaranty from someone ofher
than the borrower and it conlains the appropri-
ale waivers contained in Civil Code section
2856, the lender should be allowed lo pursue the
guaranior for the shorlfall.  In olher words, 580e
is infended to protec borrowers bul not guarantors

or other collateral pledged by the borrower,

CONCLUSION

Under the current version of §580e, property
owners benelil lrom encouraging shorl sales due
lo lesser negalive impact on their credit compared
lo a foreclosure; financial instilutions benefil from
promoling short sales because they do nol incur
lhe costs associated with selling the property if i
goes back 1o them alter foreclosure; and the sur
rounding community benefits by having an aclual
persen buy the property as opposed fo being sold
at fereclosure and remaining vacant far months as

the financial insfiution atempts fo sell the property

CONTI
*  Lshaped Risk Relenlion: The sponsor relains
an equal combination of verlical and hori-

zonlal risk refention

A range of oplional risk relention siuctures
waould provide some llexibility for sponsors and other
markel parlicipants - Crifics contend thal risk relention
requires the use of sponsar and originator balance
sheel resources rendering cerlain ransaclions eco-
nomically unfeasible, causing the costs of borrowing

Io increase and access lo capital fo decrease

RETAINED RISK MUST BE RETAINED

The proposed rules generally prohibil the
sponsor rom kransterring, selling, hedging or
financing the retained sk, Commentators have
suggesled thal the risk refention hold period sheuld
be himiled, such as 1o three yaars, wilh the ability

to sell, lransler or hedge the risk thersalter

ALLOCATION OF RISK TO ORIGINATORS
Sponsors may ollocale o prorata share of
lhe retained risk to an eriginaior that coniribules
al least 20 percent of the morlgage assets lo
the securilized pool. The lerm “criginalor” refers
o he person that "creates a financial assel thal
collaleralizes an asserbacked security” and does
not refer o a subsaquent purchaser or Iransferee
of such locn. The originalor is subject 1o the same
hedging and ather limilalions applicable 1o the
sponsor's porlion of the relained risk.
There may be unintended consequences of
ihis proposal - Will sponsors have an incentive 1o
accept loans from originators I whom they can
shilt a portion of the refained risk2 Wil ariginalors
unakle fo coniribute the requisile 20 parcent be

luned away from a securilization?

ALLOCATION OF RISK TO B-PIECE BUYER
Recognizing the cuslomary risk management
wole played by so-called "B-piece buyers,” the pro-
posed rules provide that the sponsors risk refention
requiremanl may be solisfied by o third-party pur-
chaser of Ine five percent horizonlal first loss inferest
in the securilization, thal is, he "B-piece.” Under
the proposed rules, the Bpiece buyer musl pay in
cash, perform due diligence on each assel in the
pool before issuance, be unaffiliated wilh other

pailies 1o the securilizalion fiansaclion, and comply
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with the hedging prohibilion and other limilations.
The proposed rules also aim lo motivate the
Brpiece buyer to be diligent in assessing credil
quality before securitization without relying on
an ability o olfsel the consequences of poor
underwriting through servicing aclions. Thus, the
proposed rules provide that the B-piece buyer may
not acquire any righls as a conlralling class in the
secunhzation, including aching as special servicer,
Under o proposed exceplion, the Bpiece buyer
may have conlral righls over special servicing
where the servicing is supervised by an indepen-
dent "Operaling Advisor” that is required la acl in
lhe besl ineresls of the inveslors as a whole
Many in the indusiry are concerned that
these proposals will severely resincl the B-piece
market  The propesed resinclions, including the
prohibilion on financing, may mit the number
of B-piece buyers Bpiece buyers may demand
higher yields as compensalion for increased de-
mands and reduced cenirel I is unclear whether
an Operating Advisor can imprave servicing or
whether the inveslors even wanl such a control
party. Many commentaiors would seek hmils on
lhe Operaling Advisor's role and instead favor
increased Iransparency, increased disclosure by B-
piece buyers, and cther means fo address conllicts

of inlerest in special servicing

PREMIUM CAPTURE RESERVE ACCOUNT
Regulators beliave that the sale of premium
or inlerestonly ranches promoles riskier loans and
allows sponsors le cash out upen securilizalion the
excess spread expecled to be generaled by the

morlgage assets over lime. The proposed rules

caplure the enlire purchase price of any excess
spread and hold it in a reserve accounl lo caver
losses before losses are allocated to any bond
closs  The premium caplure applies over and
above the required five percent risk relention
Crilics have declared that the premium
caplure reserve will severely domage the CMBS
markel  The premium caplure reserve acls as a
penalty thal removes transaclion profit and limils
expense recovery, and penalizes the sponsor and
ariginalors for moking profitable loans that generale
a premium. Many commenialors have proposed
allernalive means 1o enhance the effecliveness of
risk retention and risk miligalion and would elimi-

nale the premium caplure requirement altogether.

EXEMPTION FOR QUALIFYING CRE

LOANS
The proposed rles include a limiled exemp-

lion lor issuances collateralized exclusively by

qualifying CRE loans ¥ A qualifying CRE loan has

the following characlerislics:

*  Afixed rale loan, or a floating rate with an
interesl rate swap

* A 6S percent LTV

¢ A 10vyear lerm and 20year amorlization

*  ADSCRof1.7:10crgrealer for 1.5:1.0
or grealer for properties wilth demonsiraled
history of slable NOJ)

s Demonsiraled borrower abilily to pay, includ:

ing @ twoyear lookback

The standards for qualifying CRE leans are
50 slingenl thal mony commercial morlgage loans
would fail lo qualify for the exemplion Welkcrafi-

ed underwriting standards may be mare effective

than rigid guidelines in idenlitying low risk com:

mercial morlgage loans for securitizalion.

The final credit risk retention rules will define

the nex! phase of commercial mongage loan
secunlizalion. The regulators have o years lo

issue the final rules

I Under the proposed rules, the defined term “sponsor”
has a similor meoning 1o the term “securitize” used
in the Dodd-Frank Wall Street Reform and Consumer
Protection Act refernng to “a person who organizes
and initiotes on assetbacked securines ransortion
by selling or tronsfernng assets, euther directly or
indirectly, including through an affilioie, to the ssuer
“Issuer” refers to the entity that ssues the assetbacked

securities

7 An “‘Cperoling Advisor” is defined os “a party
that (il is not affiliated with any other pariy o the
securinzation, (i} does not directly or indirectly hove
any financial interest in the securitizotion other than
in feas from its role as Operating Adwisor, ond (i)
is required to act in the best interest of, and for the

banefit of, investers as o collective whole

3 The proposed rules defined @ "CRE loon™ os “a loon
sacured by o property with frve or more singlefamily
units, or by nenfarm nonvesidential real progeity, the
primary source {50 percent or more) of repayment
for which is expected to be derived fiom. (g} the
proceeds of the sale, refinancing, or permanent
hnancing of the properly, or (b renial income os
sociated with the property other than renfal income
that is derived from an affiliote of the borower ” This
definition does not include a land developmen or

canshuction loan



